
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/08/17 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order 
 

 1.  TIME:  9:00   CASE#: MSC16-01212 
CASE NAME: JIMENEZ VS. ACUNA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Court has already approved this minor’s compromise ex parte. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01212 
CASE NAME: JIMENEZ VS. ACUNA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Court has already approved this minor’s compromise ex parte. 
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 3.  TIME:  9:00   CASE#: MSC16-02242 
CASE NAME: JULIE SU VS. MATILDA WEBB 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
OF DOCUMENTS  /  FILED BY JULIE SU 
* TENTATIVE RULING: * 
 
The motion to compel production of documents is granted.  Matilda Webb must serve full 

responses under oath, without objections, to Plaintiff’s First Set of Requests for Production of 

Documents, served on or about July 26, 2017.  Ms. Webb must also produce all documents 

requested.  The deadline for both responses and production is January 2, 2018. 

The moving papers discuss sanctions, but none are requested and no evidentiary basis for 

sanctions is presented. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02242 
CASE NAME: JULIE SU VS. MATILDA WEBB 
HEARING ON MOTION TO DEEM MATTERS IN REQUEST FOR ADMISSION, SET#1, 
ADMITTED  /  FILED BY JULIE SU 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions (served on or about July 26, 2017) are deemed admitted.  

Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no responses 

were served prior to the hearing.  No sanctions are awarded. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-02242 
CASE NAME: JULIE SU VS. MATILDA WEBB 
HEARING ON MOTION TO COMPEL MATILDA WEBB TO ANSWER INTERROGATORIES 
FILED BY JULIE SU 
* TENTATIVE RULING: * 
 
The motion to compel answers to interrogatories is granted.  Matilda Webb must serve full 

responses under oath, without objections, to (1) Form Interrogatories – General, (2) Form 

Interrogatories – Employment Law, and (3) plaintiff’s first set of special interrogatories, all 

served on or about July 26, 2017.  The deadline for responses is January 2, 2018. 

The moving papers discuss sanctions, but none are requested and no evidentiary basis for 

sanctions is presented. 
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 6.  TIME:  9:00   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY THIRD WALNUT CREEK MUTUAL 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to December 15, 2017, at 9:00 a.m., in Department 12. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY THIRD WALNUT CREEK MUTUAL 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to December 15, 2017, at 9:00 a.m., in Department 12. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY ROBERT DUNCAN CARTER 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to December 15, 2017, at 9:00 a.m., in Department 12. 
 

  

9.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION FOR ORDER DEEMING FACTS ADMITTED AS TO 
LEROY FONTENO  /  FILED BY GLEN L. MOSS, MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
The unopposed motion to deem matters admitted, as against plaintiff Fonteno, is granted.  

The matters requested in the Defendants’ Amended First Set of Requests for Admissions 

(served on or about August 30, 2017) are deemed admitted.  Defendants’ counsel must lodge 

a proposed order with a declaration confirming that no responses were served prior to the 

hearing.  No sanctions are awarded. 

In the event that Plaintiff Fonteno has served responses prior to the hearing, no matters will 

be deemed admitted, but sanctions are awarded to Defendants from Fonteno in the amount 

of $275. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/08/17 

 
 

- 4 - 

10.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION TO COMPEL RESPONSES TO AMENDED 1st SET OF SPECIAL 
INTERROGS. TO LEROY FONTENO  /  FILED BY GLEN L. MOSS, MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
The unopposed motion to compel answers to special interrogatories is granted.  Plaintiff 

Fonteno must serve responses to Defendants’ Amended First Set of Special Interrogatories 

(served on or about August 30, 2017), without objections, by January 8, 2018.  Sanctions are 

awarded against Plaintiff Fonteno in the amount of $275. 

The sanctions awarded against Fonteno in Lines 9, 10, 11, and 15 are cumulative.  Payment 

is due by January 8, 2018. 

The Court notes that the eight documents filed by defendants, captioned “Reply to Non-

Opposition”, are pointless, a waste of counsel’s time and (presumably) defendants’ money. 

 

  

11.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS MOSS 
HEARING ON MOTION TO COMPEL RESPONSES TO AMENDED 1st SET OF DOCUMENT 
REQUESTS TO LEROY FONTENO  /  FILED BY GLEN L. MOSS, MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
The unopposed motion to compel responses to document requests is granted.  Plaintiff 
Fonteno is required to serve responses to Defendants’ Amended First Set of Requests for 
Production (served on or about August 30, 2017), by January 8, 2018, and to produce all 
responsive documents by January 15, 2018.  Sanctions are awarded against Plaintiff Fonteno 
in the amount of $275. 
 

  

12.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS MOSS 
HEARING ON MOTION TO COMPEL RESPONSE TO AMENDED 1st SET OF DOCUMENT 
REQUESTS TO JEANETTE CHILDS  /  FILED BY GLEN L. MOSS, MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
The unopposed motion to compel responses to document requests is granted.  Plaintiff Childs 
is required to serve responses to Defendants’ Amended First Set of Requests for Production 
(served on or about August 30, 2017), by January 8, 2018, and to produce all responsive 
documents by January 15, 2018.  Sanctions are awarded against Plaintiff Childs in the amount 
of $275. 
 
The sanctions awarded against Childs in Lines 12, 13, 14, and 16 are cumulative.  Payment is 

due by January 8, 2018. 
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13.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION TO COMPEL RESPONSE TO AMENDED 1st SET OF SPECIAL 
INTERROGS. TO JEANETTE CHILDS  /  FILED BY GLEN L. MOSS, MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
The unopposed motion to compel answers to special interrogatories is granted.  Plaintiff Childs 

must serve responses to Defendants’ Amended First Set of Special Interrogatories (served on 

or about August 30, 2017), without objections, by January 8, 2018.  Sanctions are awarded 

against Plaintiff Childs in the amount of $275. 

 

  

14.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION FOR ORDER DEEMING FACTS ADMITTED AS TO 
JEANETTE CHILDS  /  FILED BY GLEN L. MOSS, MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
The unopposed motion to deem matters admitted, as against plaintiff Childs, is granted.  The 

matters requested in the Defendants’ Amended First Set of Requests for Admissions (served on 

or about August 30, 2017) are deemed admitted.  Defendants’ counsel must lodge a proposed 

order with a declaration confirming that no responses were served prior to the hearing.  No 

sanctions are awarded. 

In the event that Plaintiff Childs has served responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded to Defendants from Childs in the amount of $275. 

 

  

15.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES, AS 
AGAINST LEROY FONTENO  /  FILED BY MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
The unopposed motion to compel responses to form interrogatories, as to Plaintiff Fonteno, 
is granted in part and denied as moot in part. 
 
Although Plaintiffs did not bother to inform the Court, Defendants have apprised the Court 
that Fonteno served responses to the form interrogatories on November 7, 2017.  Inspection 
shows that the responses are without objections.  The motion to compel such responses is 
therefore moot. 
 
Defendants assert that the late-served responses are deficient in various ways.  The present 
motion, however, is not addressed to the deficiencies in responses, but to the total failure to 
serve any responses (as of the time the motion was filed).  If there are deficiencies in the late-
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served responses, those deficiencies should be the subject of meet-and-confer.  If necessary, 
they can be addressed through a Discovery Facilitator, or through further motion practice. 
 
It appears that the present motion was necessary to induce Plaintiff to respond.  Accordingly, 
sanctions are awarded against Fonteno in the amount of $275. 

 

  

16.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES, AS 
AGAINST JEANNETTE CHILDS  /  FILED BY GLEN L. MOSS 
* TENTATIVE RULING: * 
 
The unopposed motion to compel responses to form interrogatories, as to Plaintiff Childs, 
is granted in part and denied as moot in part. 
 
Although Plaintiffs did not bother to inform the Court, Defendants have apprised the Court 
that Childs served responses to the form interrogatories on November 7, 2017.  Inspection 
shows that the responses are without objections.  The motion to compel such responses is 
therefore moot. 
 
Defendants assert that the late-served responses are deficient in various ways.  The present 
motion, however, is not addressed to the deficiencies in responses, but to the total failure to 
serve any responses (as of the time the motion was filed).  If there are deficiencies in the late-
served responses, those deficiencies should be the subject of meet-and-confer.  If necessary, 
they can be addressed through a Discovery Facilitator, or through further motion practice. 
 
It appears that the present motion was necessary to induce Plaintiff to respond.  Accordingly, 
sanctions are awarded against Childs in the amount of $275. 

 

  

17.  TIME:  9:00   CASE#: MSC17-00042 
CASE NAME: CLARK VS. KNOPOFF 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CLARK 
FILED BY CHARLES A. JONAS, EDWARD BROITMAN 
* TENTATIVE RULING: * 
 

Defendants Charles Jonas and Edward Broitman demur generally and specially to 

the Fourth Cause of Action of plaintiffs’ First Amended Complaint (“FAC”).  The fourth cause of 

action is the only count pleaded against the demurring defendants.  The demurrer is 

sustained with leave to amend.  Any amended complaint shall be filed and served on or 

before January 8, 2018. 

The FAC alleges or can reasonably be construed to allege the following. The children of 
Leon Knopoff were left $7 million in a trust, but when the trustee, Gerald Knopoff, distributed the 
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funds, each child received only $140,000.  (FAC, ¶ 10.)  Gerald told plaintiffs there was no 
money left because he had been cheated and was negligent.  But plaintiffs discovered this was 
a misrepresentation.  (¶ 17.) In fact, Gerald had received kickbacks and at least one house had 
been transferred to his wife, Giti.  (¶ 12, 13, 17.)  In addition, Gerald used trust funds for 
improper purposes, such as paying his secretary.   

 
Defendants Jonas and Broitman signed a “Trustee’s Report and Account” dated March 

27, 2009.  It contained fraudulent figures.  It was used to induce all plaintiffs to sign a general 
release and to dismiss a 2009 lawsuit.  (¶ 25, 26.)  

 
Defendants correctly point out that conspiracy is not itself a tort (Rusheen v. Cohen 

(2006) 37 Cal.4th 1048, 1062.)  Thus, to allege a cause of action for a conspiracy to allege a 
tort, the plaintiff must adequately allege both the underlying tort and the conspiracy.  (See Pettitt 
v. Levy (1972) 28 Cal.App.3d 484, 491; Rusheen, supra.)  Similarly, embezzlement is not a civil 
tort, but a crime.  (See Penal Code § 503; People v. Artis (1993) 20 Cal.App.4th 1024, 1027.)  
The gravamen of the fourth cause of action, then, is conspiracy to commit fraud, though it may 
fairly be said that alleged embezzlement by Gerald is part of the facts asserted under that 
heading.  (If plaintiffs wish to add any other civil tort theories in their amendment, they may.) 

 
That leaves the issue whether plaintiffs have adequately alleged a cause of action for 

conspiracy to commit fraud.  Fraud must be specifically pleaded.  Committee on Children’s 
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 216.  This means that 
“(1) general pleading of the legal conclusion of fraud is insufficient; and (2) every element of 
the cause of action for fraud must be alleged in full, factually and specifically, and the policy of 
liberal construction of pleading will not usually be invoked to sustain a pleading that is 
defective in any material respect.”   Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1331.  
“This particularity requirement necessitates pleading facts which ‘show how, when, where, to 
whom, and by what means the representations were tendered.’”  Stansfield v. Starkey (1990) 
220 Cal.App.3d 59, 74. 

 
Fraud Allegations 

 
Plaintiffs’ claims against Jonas and Broitman focus entirely on a Trustee’s Report 

and Account signed by them.  That document is not mentioned in the FAC prior to the fourth 
cause of action.  Here is the entirety of what the FAC alleges as to that document and these 
defendants: 

 
Plaintiffs allege that Defendants Charles A Jonas and Edward Broitman 
conspired with Gerald and Giti Knopoff to defraud the plaintiffs.  They have all the 
documents and we need a great deal of discovery to find out exactly what 
happened between the defendants. 
The Trustee’s Report and Account signed by Mr. Jonas and Mr. Broitman has 
fraudulent figures.  This document was used to induce all plaintiffs to sign the 
document to dismiss the 2009 lawsuit. 
The general release signed in July 2009 was induced by the fraudulent 
representations made March 27, 2009 signed by Charles A. Jonas and Edward 
Broitman. 
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(FAC ¶ 24-26.) 

 
These cursory allegations fall short in a number of respects.  They do not expressly say 

that the representations in the Trustee’s Report and Account were made to plaintiffs, at least not 
by these defendants.  It is alleged (in the passive voice) that the document was used to induce 
action by plaintiffs – but it is not alleged that it was defendants Jonas and Broitman who so used 
the document, or who disclosed it to plaintiffs.  Of course, if the document was disclosed and 
used by someone else (such as Gerald), and that act was part of a conspiracy to which Jonas 
and Broitman were parties, it may not be fatal that they themselves did not do the disclosing; but 
that is not alleged either. 

 
Moreover, the allegations of “fraudulent figures” and “fraudulent representations” in the 

document are entirely conclusory.  The FAC does not allege what figures were fraudulent.  The 
Court does not mean to suggest that each individual number must be stated in the pleading, but 
there should at least be some general description of what plaintiffs allege to have been false.  
And further, falsity does not necessarily equate with fraudulence; that would also require 
allegations of knowledge and intent, which are entirely missing here. 

 
Finally, the allegations of reliance are similarly conclusory, and there is no adequate 

allegation of harm.  How was the report used to induce plaintiffs to dismiss the 2009 lawsuit, and 
by whom?  What was the 2009 lawsuit, for that matter?  There is neither any identification of 
what that suit was, or what it was about, or whether it had any merit or value such that 
dismissing it would have constituted harm to plaintiffs.  Nor does the FAC allege how any 
asserted reliance was justifiable. 

 
In addition, a claim for conspiracy to commit a tort must also adequately allege the 

conspiracy.  “The elements of an action for civil conspiracy are (1) formation and operation of 
the conspiracy and (2) damage resulting to plaintiff (3) from a wrongful act done in furtherance 
of the common design.”  (Rusheen v. Cohen, supra, 37 Cal.4th 1048, 1062.)  Allegations 
regarding the formation and operation of the conspiracy must make clear that the defendants 
not only knew of an intended wrongful act, but that they agreed—expressly or tacitly—to 
achieve it.  (See Schessler v. Keck (1954) 125 Cal. App. 2d 827, 833; AREI II Cases (2013) 216 
Cal.App.4th 1004, 1022.)  The FAC does not adequately allege that defendants were aware of 
any tort that Gerald Knopoff intended to commit and that they agreed to help him commit it. 

 
Limitations 

 
Defendants argue that the Fourth Cause of Action is barred by applicable statutes of 

limitations.  A complaint that shows on its face that it is barred by the statute of limitations is 
subject to general demurrer.  (Barton v. New United Motor Manufacturing, Inc. (1996) 43 
Cal.App.4th 1200, 1204, 1210.)   

 
There is no cause of action for conspiracy per se, so there is no statute of limitations 

specifically for conspiracy.  The statute of limitations for conspiracy to commit a tort is the 
statute of limitations applicable to that tort.  (McFaddin v. H.S. Crocker Co. (1963) 219 
Cal.App.2d 585, 591.)  Here the applicable tort is fraud, which has a three-year statute of 
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limitations.  (Code of Civil Procedure § 338(d).)   
 
The statute of limitations does not begin to run on a tort until the cause of action has 

accrued.  (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191.)  A cause of 
action for conspiracy to commit a tort does not accrue any earlier than the last over act.  (Wyatt 
v. Union Mortgage Co. (1979) 24 Cal.3d 773, 786.)  However, accrual may be delayed if the 
plaintiff does not discover the tort until later.  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 
Cal.4th 797, 808; Code of Civil Procedure § 338(d) (“The cause of action [for fraud] is not 
deemed to have accrued until the discovery, by the aggrieved party, of the facts constituting 
the fraud . . .”) 
 

Here plaintiffs were obviously aware of the Trustee’s Report and Accounting before they 
signed the general release in July 2009.  However, they impliedly allege they were not aware of 
the fraud until March 16, 2016.  (FAC, ¶ 7, 18.d.)   

 
A plaintiff who is relying on delayed discovery to avoid the statute of limitations must 

specifically plead facts to show (1) the time and manner of discovery and (2) the inability to have 
made earlier discovery despite reasonable diligence.  (Fox, supra, 35 Cal.4th at 808.) 

 
The FAC does not meet the requirements of Fox.  It alleges when plaintiffs discovered 

the fraud.  However, it does not allege how they discovered it or why they could have not 
discovered it earlier. 

 
The ruling is the same as to the statute of limitations set forth in Probate Code 

§ 16460(a)(1).  Like Code of Civil Procedure § 338, Probate Code § 16460 contains a discovery 
rule.  The discovery rule applies unless the beneficiary “has received an . . . account in writing . . 
. that adequately discloses the existence of a claim against the trustee”  (§ 16460(a)(1),(2)).   
“An account or report adequately discloses existence of a claim if it provides sufficient 
information so that the beneficiary knows of the claim or reasonably should have inquired into 
the existence of the claim.”  (Prob. C. § 16460(a)(1).) 

 
Plaintiffs shall attach a copy of the Trustee’s Report and Account to any amended 

pleading and shall meet the pleading standards set forth in Fox. 
 

Litigation Privilege 
 
The litigation privilege bars an action based on any publication made in a judicial 

proceeding.  (See Civil Code § 47(b)(2).)  The litigation privilege has been given broad 
application.  “Although originally enacted with reference to defamation . . .  the privilege is now 
held applicable to any communication, whether or not it amounts to a publication . . . and all 
torts except malicious prosecution . . . Further, it applies to any publication required or permitted 
by law in the course of a judicial proceeding to achieve the objects of the litigation, even though 
the publication is made outside the courtroom and no function of the court or its officers is 
involved. . . .”  (Silberg v. Anderson (1990) 50 Cal.3d 205, 211-12.) 
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The court may sustain a demurrer only if a defect appears on the face of the pleading 
together with facts of which it may take judicial notice.  (Rea v. Blue Shield of California (2014) 
226 Cal.App.4th 1209, 1223.) 

 
Here, nothing on the face of the FAC reveals whether the litigation privilege applies to 

the Trustee’s Report and Account.  It is alleged that the document was used to induce dismissal 
of a lawsuit – but, again, it is not alleged by whom it was so used, or how.  In particular, it is not 
alleged that the present defendants were participants in the lawsuit.  Moreover, using a 
document to induce dismissal of a lawsuit may not be the same thing as using it in the lawsuit, 
which is what the privilege protects.  A forged deed, for example, might be used to induce 
dismissal of a quiet title action – but it doesn’t follow that the forgery is entirely privileged.  
Accordingly, the Court cannot determine on the present allegations whether the privilege would 
apply here or not.  Because the Court is sustaining the demurrer on other grounds, it need not 
reach this particular point yet.  When and if plaintiffs provide more detail about how this 
document related to the lawsuit (as is required in the discussion above), it may be possible to 
determine whether the privilege applies or not. 

 

  

18.  TIME:  9:00   CASE#: MSC17-00042 
CASE NAME: CLARK VS. KNOPOFF 
HEARING ON MOTION TO DEEM DEFENDANTS SERVED 
FILED BY SHARON LEE CLARK, STEVEN KNOPOFF, GREGORY 
* TENTATIVE RULING: * 
 
 Plaintiffs file a motion titled, “Motion to Deem Defendants Served, in the Alternative, 

Motion for Alternate Service by Posting in the Courthouse in the Further Alternative, Motion for 

Alternative Service by Publication.”  The motion applies to defendants Gerald and Giti Knopoff.  

The motion is denied. 

 A notion of motion must state “in the opening paragraph the nature of the order being 
sought and the grounds for issuance of the order.”  (CRC 3.1110(a) (emphasis added); see also 
CRC 3.1112(d) (motion must state the basis for the motion).  The supporting memorandum of 
authorities must discuss the statutes and cases cited in support of the position advanced.  
(CRC 3.1113(b).)   
 
 Here, neither notice of motion nor the memorandum of points and authorities cite any 
authority that permits the court to deem defendants served or to permit service by posting at the 
courthouse.  The absence of authority may be deemed an admission that the position lacks 
merit.  “Contentions [not] supported . . . by citation of authority are deemed to be without 
foundation . . . .”  (Anastos v. Lee (2004) 118 Cal.App.4th 1314, 1318.)  Nor does the motion 
assert any legal basis for “deeming defendants served” when they have not in fact been served 
in the manner required in the Code of Civil Procedure – as plaintiffs tacitly acknowledge is the 
case here. 
 
 Failing to show how these defendants have been served, plaintiffs seek authorization to 
serve them now by publication.  “A summons may be served by publication if upon affidavit or 
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declaration it appears to the satisfaction of the court . . . that the party to be served cannot with 
reasonable diligence be served in another manner . . . specified in this article and that . . . 
A cause of action exists against the party upon whom service is to be made or he or she is a 
necessary or proper party to the action.”  (Code of Civil Procedure § 415.50(a).)   
 
 The Court has previously rejected a request for service by publication based on these 
same unsuccessful attempts, noting that there was insufficient indication that the 47 Sotelo 
address was correct and no indication of any attempt to find a better address. 
 
 Plaintiffs now submit a letter purporting to show that Gerald Knopoff was living at 47 
Sotelo Avenue, San Francisco, CA until at least February 17, 2017, when he wrote a letter to 
Sharon Lee Clark listing that as his address.  (Plaintiffs’ other supporting document, a USPS 
form, is less probative, as it is undated, presents only an illegible signature, and does not 
identify the signer by name.)  However, plaintiffs have not submitted any evidence that Gerald 
continued to reside at that address thereafter, when they began attempting to serve him there 
on May 3, 2017 (or now).  Plaintiffs have also not submitted evidence of any attempts to find out 
where Gerald and Giti Knopoff work.   
 

Plaintiffs will have to submit more evidence that they have exhausted all reasonable 
efforts to serve Gerald and Giti Knopoff by other permissible means before the court will issue 
an order for service by publication.  (See the Judicial Council Comment to Code of Civil 
Procedure § 415.50 (“The term “reasonable diligence” takes its meaning from the former law: 
it denotes a thorough, systematic investigation and inquiry conducted in good faith by the party 
or his agent or attorney.  [Citations.]  A number of honest attempts to learn defendant’s 
whereabouts or his address by inquiry of relatives, friends, and acquaintances, or of his 
employer, and by investigation of appropriate city and telephone directories, the voters’ register, 
and the real and personal property index in the assessors’ office, near the defendant’s last 
known location, are generally sufficient. These are the likely sources of information, and 
consequently must be searched before resorting to service by publication.”) 

 

  

19.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR ORDER OVERRULING DEFENDANT'S OBJECTIONS 
FILED BY FAIRMONT RIDING CLUB, LLC, ANN J. MOELLER 
* TENTATIVE RULING: * 
 
The present discovery motions were filed on October 30, apparently to meet the filing deadline 
(presumably because there was no stipulation to extend it).  However, according to the Court’s 
computerized docket, the parties stipulated a week earlier to appointment of a Discovery 
Referee (as had been recommended by the Discovery Facilitator).  These motions are therefore 
taken off calendar, pending the report of the Referee (and objections, if any, thereto). 
 
The Court notes with some asperity that if the parties were agreeing to use a Referee, they 
certainly should have been able to agree to deferral of the filing of the present motions, with 
their multi-volume supporting and opposing papers.  Moreover, many of these filings are not in 
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compliance with CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits – a 
deficiency which has complicated the Court’s effort to check the file to ascertain the status of 
any referrals to Discovery Facilitators or Referees. 

 

  

20.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR ORDER OVERRULING OBJECTIONS RE DEMAND, SET 2 
FILED BY FAIRMONT RIDING CLUB, LLC, ANN J. MOELLER 
* TENTATIVE RULING: * 
 
See Line 19. 
 

  

21.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR ORDER RE OBJECTIONS RE SPECIAL INTERROGATORIES 
FILED BY FAIRMONT RIDING CLUB, LLC, ANN J. MOELLER 
* TENTATIVE RULING: * 
 
See Line 19. 
 

  

22.  TIME:  9:00   CASE#: MSC17-01182 
CASE NAME: CAPITAL ONE VS. MASARWEH 
HEARING ON MOTION FOR ORDER THAT MATTERS BE ADMITTED 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions (served on or about August 10, 2017) are deemed admitted.  

Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no responses 

were served prior to the hearing.  No sanctions are awarded. 

 

  

23.  TIME:  9:00   CASE#: MSC17-01430 
CASE NAME: RAM VS. WELLS FARGO 
HEARING ON MOTION TO CONSOLIDATE ACTIONS, OR TO STAY U.D. ACTION 
FILED BY IREEN L. RAM 
* TENTATIVE RULING: * 
 
The motion to consolidate is denied. However, the Court finds that the unlawful detainer action 
should be stayed, subject to appropriate conditions. 

The continued hearing is set for January 5, 2018 solely for determination of an appropriate 
amount as to a market rental rate.  Each side shall file and serve supplemental papers on or 
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before December 22, 2017, stating their contentions (and any evidence in support thereof) as to 
the appropriate market rate rent for the subject property.  Each side may file and serve 
responses and objections to the other side’s supplemental papers and evidence on or before 
December 29, 2017.  The parties are encouraged to meet and confer to try to agree an 
appropriate rental figure. 

The basis for this ruling is as follows:  

When an unlawful detainer proceeding and an unlimited action concerning title to 
the property are simultaneously pending, the trial court in which the unlimited 
action is pending may stay the unlawful detainer action until the issue of title is 
resolved in the unlimited action, or it may consolidate the actions. 

Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385. The Court finds that staying the 
unlawful detainer action is the more practical option, given that a regular civil action and an 
unlawful detainer action are inherently incompatible proceedings. The Court also finds that 
staying the unlawful detainer action without imposing reasonable conditions would be 
inequitable. See Martin-Bragg, 219 Cal.App.4th at 391 (in this context each side’s “rights and 
needs might be balanced”). See also id. at 393 (“trial courts have available options to address 
plaintiffs’ legitimate rights and need for protection from unjustified delay of the unlawful detainer 
proceeding”). 

The Court sets the following as reasonable conditions: 

First, Plaintiff shall pay an undertaking of $5,000. If the undertaking is not paid by December 15, 
2017 the stay will dissolve. 

Second, Plaintiff shall pay a monthly rent by the Court to counsel for Breckinridge, on or before 
the 10th day of each month.  Counsel shall hold all accumulating rent in a trust account or 
similar arrangement, subject to further order of the Court. When a judgment has been entered in 
the wrongful foreclosure action, the accumulated rent shall promptly be paid over to the 
prevailing party.  The amount of the monthly rent will be determined by the Court after each 
party submits declarations and evidence regarding the fair market rent for the subject property, 
in accordance with the briefing schedule outlined above.  Because the rental amount will not be 
determined until January 5, plaintiff need not make a payment in December; but the payment 
due on January 10, 2018 must cover the full December and January rents. 

Third, Plaintiff shall file a declaration under penalty of perjury every two months confirming that 
all rent has been timely paid, and that the other conditions for this stay are being fully satisfied. 
Ms. Ram shall cooperate in facilitating defendant’s inspection of the property at reasonable 
intervals, promptly upon request. 

The stay and the conditions for the stay are subject to modification or termination upon noticed 
motion by either side. This stay will dissolve on June 1, 2018 unless Plaintiff brings a noticed 
motion and demonstrates the continued need for a stay.  The stay will also dissolve if the 
present action is dismissed or terminated. 

The Court’s decision to temporarily stay the unlawful detainer action should not be taken as an 
indication of the Court’s assessments of the merits of the wrongful foreclosure action. The Court 
is somewhat skeptical of the legal theories described in the First Amended Complaint, and it is 
conceivable that the wrongful foreclosure action may be resolved at the demurrer stage. 
However, a motion for consolidation is not the proper procedural vehicle for determining the 
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merits of an action, and established California case law requires the Court to balance the 
interests of both sides. 

  

24.  TIME:  9:00   CASE#: MSC17-01899 
CASE NAME: CAB WEST VS. TONEY 
HEARING ON APPLICATION FOR WRIT OF POSSESSION ( AFTER HEARING) 
* TENTATIVE RULING: * 
 
Plaintiff’s uncontested application for writ of possession after hearing is granted. 

 

  

25.  TIME:  9:00   CASE#: MSL17-01798 
CASE NAME: CAPITAL ONE VS. SOSA 
HEARING ON MOTION FOR ORDER VACATING & SETTING ASIDE DEFAULT 
FILED BY GRACE A. SOSA 
* TENTATIVE RULING: * 
 
Defendant’s motion to vacate the default and default judgment in this case is granted.  
Defendant must file and serve her answer, in the form presented in her motion papers, by 
January 8, 2018. 
 
Defendant acknowledges that she was properly served with process on May 18, 2017.  She 
declares that at that time she was represented by a firm called “American Debt Law” (a dba of 
defendant’s present moving counsel), and she assumed that that firm would be responding on 
her behalf.  And indeed, American Debt Law did contact plaintiff’s attorney on June 8, within the 
time to answer, stating that it represents defendant and is authorized to negotiate a resolution 
on her behalf.  What American Debt Law did not do, as it surely must have known it was 
required to do, was to file an answer or other response to the complaint in this case.  Plaintiff 
does not claim that it (or its attorney) responded to this notice in any way, whether to open 
negotiations, to demand payment, or to point out that defendant was in default. 
 
The Court is satisfied that defendant, a layperson, acted in reasonable and excusable mistake in 
assuming that her attorney would act to preserve her interests, including by filing an answer in 
court.  Moreover, this motion was filed in a reasonable time. 
 
It is true, of course, that it was not plaintiff’s formal responsibility to contact defendant’s attorney.  
Nevertheless, in assessing the excusability of defendant’s failure to answer, the Court takes into 
account that this was not a case of simply ignoring the lawsuit.  Rather, defendant’s attorney did 
respond informally (though not technically sufficiently).  Plaintiff ignored the contact – apparently 
preferring to proceed by technicalities rather than discussing a resolution. 
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26.  TIME:  9:00   CASE#: MSN17-0600 
CASE NAME: WINDHAM VS. JOHN STEWART COMPANY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JOHN STEWART COMPANY, PULLMAN POINT APARTMENTS 
* TENTATIVE RULING: * 
 
Hearing vacated. Dismissal filed.    

  

27.  TIME:  9:00   CASE#: MSN17-1990 
CASE NAME: RUSSELL DAVIS VS. CCC CANYON CREEK 
HEARING ON PETITION FOR WRIT OF MANDATE FOR INSPECTION & COPYING 
OF BOOKS  /  FILED BY RUSSELL DAVIS 
* TENTATIVE RULING: * 
 
The Court has signed the parties’ stipulation resolving this matter. 

 

  

28.  TIME: 10:00   CASE#: MSC13-00710 
CASE NAME: HARRIS VS. GUZMAN 
COURT TRIAL - SHORT-1 HR. CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear for court trial. 

 

  

29.  TIME: 10:00   CASE#: MSC16-01282 
CASE NAME: PRASAD VS. HOANG 
JURY TRIAL - LONG CAUSE/ 10 DAY(S) 
* TENTATIVE RULING: * 
 
This trial date has been converted by ex parte order to a Case Management Conference.  
Counsel to appear.  CourtCall acceptable. 
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30.  TIME: 10:00   CASE#: MSC16-01332 
CASE NAME: CSAA VS. SEARS 
SPECIAL SET HEARING ON: TRIAL RESETTING CONFERENCE SET BY DEPT. 33 
PER EX PARTE APPEARANCE ON 11/21/17 
* TENTATIVE RULING: * 
 
The Court has signed the parties’ stipulation.  Trial is set for April 20, 2018 at 10:00 a.m.; the 
issue conference is set for February 20, 2018 at 10:00 a.m. 

 

  

31.  TIME: 10:00   CASE#: MSL16-04798 
CASE NAME: DISCOVER VS. BOUSKILA 
COURT TRIAL - SHORT CAUSE / 002 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear for court trial. 

 

 

 


